AHOTALIIA

Abpamuyk /. B. TlpuMmipHuii A0TOBip y IIMBUIBHOMY IIpaBi YKpaiHu. —
Kamidikariitna HaykoBa Tparisi Ha MpaBax PyKOIHCY.

Huceprariist Ha 3000yTTs CcTyneHs Joktopa ¢utocodii 3a CHEIiaabHICTIO
081 IIpaBo. — 3axinHOYKpaiHCHKHI HAlllOHAILHUN YHIBEpCUTET, TepHOoIiiab, 2023.

Kpamidikamiitna HaykoBa Tpars € KOMIUIEKCHUM HayKOBHM JIOCIIIKCHHSIM
KOHCTPYKIIii IPUMIPHOTO JOTOBOPY 3 METOIO IIPABOBOTO YIMOPSAKYBAHHS JTOTOBIPHUX
BITHOCHH y pi3HUX cdepax nuBuUIbHOrO 00iry. KBamidikamiiina HaykoBa mpais
CKJIQJIAETHCS 3 TPHOX PO3ALIIB, PO3AUICHUX HA CIM MIAPO3LIIB, Y SKUX PO3TJIIS] MUTAHb
PO3MOYMHAETHCS 31 3°SCYBaHHSA ICTOPUYHMX €TaliB CTAHOBJEHHS Ta PO3BHUTKY
[UBUIFHOTO 3aKOHOJABCTBA I10JI0 MPABOBOTO 3aKPIIJICHHS KOHCTPYKIli MPUMIPHOTO
JIOTOBOPY B YKpaiHi Ta 3aBEPIITY€EThCS BCTAHOBJIEHHIM 0COOJIMBOCTEH i1 BUKOpHCTaHHS
MIpH YKJIaJJaHHI, BUKOHAHHI, 3M1HI Ta TPUIHHEHH] J1i IUBIIbHO-MPABOBHUX JOTOBOPIB.

VY mepmiomy posnini «llepedymosu cmano8nenHs NPUMIPHO20 002080pY 8
Vkpaini ma 3a kopoonom» 3’COBaHO 1CTOPUYHI aCIEKTH CTAHOBJIEHHS Ta PO3BUTKY
KOHCTPYKIIi MPUMIPHOTO JOTOBOPY B YKpaiHi, MPOaHaJTi30BAHO MIXKHAPOIHO-
IPaBOBUM JIOCBIJl 1i BUKOPHCTAHHS y PETyJIOBaHHI MPUBATHONPABOBUX BIJHOCHH.
BuokpemiieHo 1IicTh Mepio/iiB CTAHOBJIEHHS Ta PO3BUTKY LI1€1 JOTOBIPHOI KOHCTPYKIIIi,
AK1 XapaKTEPU3YIOThCA IEBHUMHU 0COOJIMBOCTAMM, 3yMOBJICHUMHU CHIELHU(DIKOIO TOTO YU
IHIIIOTO  ICTOPUYHOTO TEpIoy Ta 3aKOHOJABYUMH TMIIXOJaMH JIO0 TPABOBOTO
BIIOPSIIKYBaHHS JOTOBIPHUX BITHOCHH. 3’COBaHO, IO MEPIIl IPOTOTUIH IPUMIPHHUX
JIOTOBOPIB 3’SIBWIKMCS 1I€ y JOKJIACHYHUM MEpioJ PO3BUTKY PHUMCHKOrO IpaBa Ta
XapaKTEepU3yBAIKUCS IMIIEPATUBHUM TIAXOJAOM 100 (OPMYJIIOBAHHS 3MICTY
UMBUILHO-TIPABOBUX JOTOBOPIB Ta BIJACYTHICTIO CBOOOIM BHOOpPY MOTEHI[IHHUMU
KOHTpareHTaMu 1“oro ymoB. IIpu 1ipoMy 3 ypaxyBaHHSM TOTOYaCHOI HEOOXITHOCTI
YITKOrO Ta 00OB’SI3KOBOTO JIOTPUMAaHHS OYKBU 3aKOHY B YaCTHHI BUKJIQJCHHS yMOB
JIOTOBOPH CYBOPOTO IpaBa HOCWJIMA PAJIIe TUIOBHM, aHDK MPUMIPHUN XapakTep, Y
Cy4aCHOMY PO3YMiHHI IUX TOHITh. CXOXMI MiAXiJT YHOPMYBaHHS TIOJIO)KEHB PO
OpUMIpHUIM JOTOBIp 30epircss i ChOTOAHI, 3BaXKalOUM Ha BIUTUB 3 OOKYy CyO’€KTIB

BJIQIHUX TMTOBHOBAXEHB HA MPOIIEC BOJEBUSBIICHHS CTOPIH IOTOBOPY NP (popMyBaHHI



YMOB JIOTOBOPY, 1110, Y CBOIO YEpry, T03BOJISIE CTBEPAKYBATH PO 0OMEKEHHS OJTHOTO
3 OCHOBOMOJIOKHUX MPHUHIIUIIB HUBUIBHOTO MTpaBa — MPUHIIUITY CBOOOIU OTOBOPY.

[IpoananizoBaHO AOCBiJ MPaBOBOTO PEryJIOBaHHS BIJHOCHH 13 3aCTOCYBAHHS
NPUMIPHUX JOTOBOPIB pO3BMHEHUX KpaiH-wieHiB €C Ta BuAUIEHO iX crenudiky, 1o
BiJI0OpaXkaeThes y: 1) CTBOpPEHHI JeTali30BaHOT HOPMAaTUBHOT 0a3H, 30KpeMa, IUIIXOM
MPUMHATTSA CHeliai30BaHMX 3aKOHIB Ta 3aKPIIJICHHS BIAMOBIIHUX MOJO0XEHB HA Pi1BHI
KOAU(IKaIHHUX aKTiB A7 MOXKJIMBOCTI 3aCTOCYBAaHHS KOHCTPYKLII MPUMIPHUX
JIOTOBOPIB Cy0’€KTaMM MPHUBATHONPABOBUX BITHOCHH; 2) YHiI(IKOBAHOMY PO3YMiHHI
KOHIENI[] NPUMIPHUX JIOTOBOPIB, IO TMOJSTa€ y CIOPUHHATTI iX SIK JOTOBOPIB
IOpUETHAHHS, OPIEHTOBAaHMX HA BCTAHOBJIEHHS 3HAYHOI KIJIBKOCTI OJHAKOBUX abo
MaKCUMaJbHO CXOXKMX 3a 3MICTOM JIOTOBIPHHMX MPaBOBIAHOCUH; 3) MiHIMI3aLil
BTpyYaHHs JepkaBu y cdepy MPaBOBIAHOCHH, OMOCEPEAKOBYBAHUX MPUMIPHUMHU
JOTOBOpaMHM, 10 3a0€3IMeUyeThCs HaJaHHIM POJi X PO3pOOHHKIB Oe3rocepeaHbo
y4acHUKaM IUBIIBHUX TPABOBITHOCHH, a HE Cy0’€KTaMm BIAJHUX I[MOBHOBA)XCHB;
4) CTBOPEHHI JIOCTATHIX TapaHTI 3aXUCTy IMpaB €KOHOMIYHO CJalIloi CTOPOHH Y
J0TOBOPI1 IUISIXOM BCTAaHOBJIEHHS] HU3KU BUMOT 10 (POPMYJIFOBAHHS Ta OIyOJIIKYBaHHS
YMOB MPUMIPHUX JOTOBOPIB MijJ 3arpo30i0 iX HIKUEMHOCTI Ta HaKJaJEHHsS Ha iX
po3pobHuKkiB mTpadiB. Ha ocHOBI aHaIi3y HOPM HMBIILHOTO 3aKOHOJIABCTBA KpaiH
€BponM BCTAaHOBJICHO, IO y IMpaBl €BPONMEUCHKUX KpaiH MOHATTA HPUMIPHOTO
JIOTOBOPY Y TOMY 3HA4€HHI, B IKOMY BOHO 3akpiruieHe y 4. 4 ct. 179 I'K Vkpainu, He
BXKUBAETHCS; HATOMICTh BOHO JOBOJI CXOXK€ 3 IMOHATTSM JIOTOBOPY NpPUEIHAHHA,
3akpimienum y 4. 1 ct. 634 K Ykpainu.

[IpoananizoBaHO JOCBiJ MPaBOBOTO PEryJIOBaHHS BITHOCHH 13 3aCTOCYBaHHSI
OPUMIPHUX JOTOBOPIB AESKUX KpaiH MOCTPAASHCHKOTO MPOCTOPY Ta BHOKPEMIICHO
YOTUPU OCHOBHI HampsIMU 3aKpIIJIEHHS KOHCTPYKIII 3pa3KoOBUX (TUIOBHX,
MIPUMIPHUX ) IOTOBOPIB Y iX 3aKOHOIABCTBAaX: 1) 3aKpIIJICHHS Ha 3aKOHOaBYOMY PI1BHI
KOHCTPYKI[I 1 TUNOBUX, 1 MpUMIpPHUX A0roBopiB (Monmosa); 2) 3aKkpilsIeHHS Ha
3aKOHOJIABUOMY PIBHI JIMIIIE KOHCTPYKIi mpuMmipHUX goroBopiB (Bipmeris,
VY30ekucTan); 3) 3aKpirUICHHs] HAa 3aKOHOJABYOMY DPiBHI JIUIIE KOHCTPYKIIT THTOBUX
noroBopiB (JIutBa); 4) He 3akpilUIEHHS Ha 3aKOHOJIABUOMY pIiBHI KOHCTPYKIIiH

TUTIOBUX Ta MpuUMipHUX noroBopiB (I'py3is, AzepOaiimkan).



Y npyromy posaim «llonamms i 10puouuHa Xapakmepucmurxa NpumMipHoO2o
002060py» 3aPONOHOBAHO AaBTOPCHKE BU3HAUYEHHS MOHATTS MPUMIPHOTIO JOTOBOPY,
3MIHCHEHO MOro MpaBOBY XapaKTEPUCTHKY Ta BIAMEXKYBaHHS BIJ KOHCTPYKLIi
TUIIOBOTO JOTOBOPY. 3po0iieHO cmpoOy MOCTaHOBKM Ta BHPIIIEHHS HAyKOBOI
npo0JIeMH 111010 BCTAHOBJIEHHS 1ICTUHHOI NPABOBOi IPUPOIU MPUMIPHOTO JIOTOBOPY.
BcranoBieno, mo HasBHa HayKoBa Ta MpakTUYHA MpoOJeMa 3yMOBIIEHA JBOMa
KIIFOYOBUMH YHHHUKaMU: 1) JeKnapyBaHHSIM peKOMEHAAIIHOT IPUPOIU TPUMIPHOTO
JIOTOBOPY 1 BIAMOBITHO 30JM)KCHHSM HOTO 13 KaTEropi€ro IMBUIBHO-TIPABOBOIO
JOTOBOPY; 2) OAHOYACHUM  HAJUICHHAM MPHUMIPHOTO JIOTOBOpY, TMOpsa 13
PEKOMEHIallIHHUM, TaKOX 1 000B’I3KOBUM XapaKTepOM, 1110, Y CBOIO YEpry, PO3MHUBAE
MEX1 MK KaTeropisiMM «THIIOBHI JOTOBIp» Ta «IPHUMIPHHA JOrOBIp» Ta HaAae€
OCTAaHHBOMY O3HAK CIEUU(PIYHOIO HOPMATUBHO-IIPABOBOI'0 aKTa, SIKUM TPAJULIIHO B
[UBUTICTULIl TPUHHATO BBaKaTM caMe€ TUIIOBUWA, a HE MPUMIPHUN JOTOBIp.
ApryMeHTOBaHO, IO KJIIOYOBUM y MOKJIMBOCTI YM HEMOXJIMBOCTI KBasi(ikarii
IPUMIPHOTO JOTOBOPY SIK HOPMATUBHOIO aKTy € HE MOro peKOMeHAalllMHUI XapakTep,
a BJIACHE CHPSIMOBAHICTh MOTO JMii Ha HEBU3HAUEHE 3a3/ajierilib Kojo oci0, siki O
MOTEHI[IHHO MOTJIM BMOPSAKYBAaTH JOTOBIPHI BIJHOCHMHHM UIUISIXOM 3aCTOCYBaHHS
3MICTy TOrO YHM IHIIOTO TPUMIPHOTO JOTOBOPY, PEKOMEHJIOBAHOTO OPTraHOM
JIEp>KaBHOI BJIAJIM YW OPraHOM MICLIEBOTO camMoBpsinyBaHHs. [Ipu nbomy 0coOIuBICTh
MPaBOBO1 NPUPOAH MPUMIPHOTO JOTOBOPY B1I0OPAKAETHCA Y TOMY, 110, HE3BAYKAIOUU
Ha CBIM 3aJeKJIapOBaHUil B 3aKOHOJABYMX HOpPMax PEKOMEHJAIIMHUNA XapakTep,
MPUMIPHUI JOTOBIP MOXKE MICTUTU i 00OB’SI3KOB1, HE3MIHIOBaH1 YMOBH, AKi Yy Oy/b-
SAKOMY BHUNAJKy MOBHHHI OyTH y3rOJI’K€HI CTOPOHAMM TMPU YKJIAJACHHI IUBUILHO-
IIPaBOBOTO JOTOBOPY camMe B TakoMy (hOpMYJIOBaHHI, B SIKOMY BOHHU 3aTBEPKEHI
opraHaMu yNpaBIIiHHS.

3MICTOM MPUMIPHOTO JOTOBOPY € CYKYIHICTh JOOPOBUTHHUX (1HII[IATHBHUX) Ta
00OB’SI3KOBHX YMOB, IO PO3pOOJSIOTECS 1 3aTBEPIXKYIOTHCS YIOBHOBaKEHUMHU
OpraHaMu JepXaBHOI BIaAXM Ta OpPraHaMH MICLEBOTO CaMOBpSAyBaHHS st
BUKOPHUCTAHHS 1X CYyO’€KTaMW IMBUIBHO-TIPABOBUX BIJHOCHMH TIPH YKJIaJIEHHI
JIOTOBOPIB 13 rapaHTyBaHHSM MOKJIMBOCTI IIOJO iX KOPUTYBAHHS, y TOMY YHCII

[IIXOM 3MiHM, JTONOBHEHHSI Ta/a00 BUKJIIOUYEHHS YMOB, SIKILO 1HIIE HE MependadyeHo



HOPMAaTHBHO-IIPaBOBUMHU aKTaMmH. BcTaHoBieHo, mio mpouec (opMyBaHHS 3MICTY
OPUMIPHOTO JIOTOBOPY XapaKTE€PU3YEThCS IBOPIBHEBOIO CTPYKTyporo. llepBuHHUM
piBHEM (OpPMYBaHHS 3MICTYy MIPHUMIPHOTO JOTOBOPY € HOTo po3poOKa Ta 3aTBEPIKCHHS
KOMIIETEHTHUM Cy0’€KTOM BIAJHUX MOBHOBaXeHb. Ha nmpyromy piBHI WAEThCS MPo
dbopMyBaHHS JIOTOBIPHUX YMOB 0€3M0CEPETHbO CTOPOHAMHM 13 BUKOPUCTAHHSIM 3MICTY
MPUMIPHOTO JOTOBOPY, PO3POOJICHOTO Ta 3aTBEPIKEHOTO Cy0’€KTaMu BIIATHUX
MOBHOBaXKCHb.

3anponoHOBaHO AaBTOPChbKE OayeHHS PO3B’sI3aHHS HAYKOBOI MpoOIeMU
BiIMEXYBaHHS TMPUMIPHOTO Ta THUIIOBOTO JOTOBOPIB, BHUXOAAYH 13 KPHUTEPIIO
00O0B’SI3KOBOCTI 1X BHUKOPUCTaHHS. BCTaHOBIEHO, 10 BUKOPUCTAHHS KOHCTPYKIT
TUIIOBOTO JOTOBOPY MPHU YKIIAJIEHHI BUSHAYEHUX 3aKOHOM JOTOBOPIB € 000B’A3KOBUM
Ta CYNMPOBOIKYETHCSI HEMOMKIUBICTIO BHECEHHS J10 HOTO 3MICTY OyZib-SIKUX 3MIH, KPIM
KOHKpEeTHU3allli YMOB; HAaTOMICTh BHUKOPUCTaHHS MPHUMIPHOTO JIOTOBOPY CyO’€KTaMu
[UBUIBHO-TIPABOBUX BIJIHOCMH HOCUTh PEKOMEHJALIMHUN XapakTep, a TOMY
TpaJULIHHO BBaXAa€ThCs IX MPaBOM, a HE 000B’s3koM. KitouoBUM y pO3MeEKyBaHHI
TUIIOBOTO 1 MPUMIPHOTO JOTOBOPIB € HAJIJICHHS OCTAaHHIX BHUIIUM Yy TOPIBHSIHHI 3
TUIIOBUM JOTOBOPOM PIBHEM JHMCIIO3UTHUBHOCTI Ta OUIBIIMMH MOXXJIUBOCTSAMH CTOPIH
1010 peai3allii MPUHIUITY CBOOOIM JOTOBOPY B YACTHHI CAMOCTIHHOTO Y3TOJIKEHOTO
(opMyBaHHSI YMOB JI0rOBOPY IPH BUKOPUCTAHHI TPUMIPHOTO.

VY 1tperboMy po3au «/[unamixa npagosiOHOCUH, WO BUHUKAIOMb 13 NPUMIDHO20
002060py» aKIIEHTOBAaHO YBary Ha 3’sICyBaHHI NPOLIEAYPHUX MOMEHTIB YKJIaJ€HHS
LMBUIBHO-IIPABOBUX JIOTOBOPIB HA OCHOBI MPUMIPHUX, CHIEIU(IKA BUKOHAHHS, 3MIHHU,
IOPUIMMHEHHS TaKUX J0roBOpiB. BeTaHOBIIEHO, 1110 YHHHE 3aKOHOAABCTBO Iepeadadae
7IBa CIIOCOOM YKJIQJCHHSI IOTOBOPY B MEKax 3arajlbHOTO MOPSIKY, SIKI YMOBHO MOXKHA
IMEHYBaTH: a) yCKJagHeHuM; O) cipomieHuM. IlignaHo KpUTHIl 3aKOHOJABUY
3a00pOHY Ha YKJIaJIEHHS JIOTOBOPY Ha OCHOB1 IPUMIPHOTO Y CIPOIIEHUH CITOc10, TOOTO
[UIAXOM OOMIHY JHUCTaMu, (pakcorpamamu, TejaerpaMmamu, teiedoHorpaMaMu TOUIO,
0cOOMMBO HA T TEHACHLII [0 3pOCTaHHsS pIBHSI 3aCTOCYBaHHS CY4YacHHX
1H(MOpMAIIIITHO-KOMYHIKAIIHHUX TEXHOJIOTIH y MUBLIRHOMY 00iry. OOrpyHTOBaHO
MOJIUBICTh YKJIQJCHHS LHUBLILHO-MPABOBUX JOTOBOPIB Ha OCHOBI MPUMIPHUX B

€JIEKTPOHHIN (HOPMi K €TUHOTO JOKYMEHTA, MiAMUCAHOTO CTOpOHAMHU. BCTaHOBIEHO



MOKJIMBICTh YKJIQJCHHS LMBUIBHO-IPABOBUX JOTOBOPIB HAa OCHOBI MPHUMIPHUX HE
JUIIEe B 3arajbHOMY, a ¥ y cHelllaJbHOMY MOPSAKY Ha KOHKYPEHTHHUX 3acajax, IIo
3yMOBJICHO HacamIepe]l y4acTi0 B TaKMX JIOTOBIPHUX IMPaBOBIJHOCHMHAX CYO €KTIB
BJIAQ/IHAX TIOBHOB@&)XEHb Ta HEOOXIAHICTIO 3abe3meyeHHs MMyOIiYHUX 1HTEpecCiB.
Oco0OuBICTIO MPOIIECY YKIIAJIEHHS JOTOBOPY Ha OCHOBI MMPUMIPHOTO Y KOHKYPEHTHHM
croci0 € HasBHICTH OTOJIOIICHHS OpraHizaTtopa TOpriB (3aMOBHHUKA) MPO KOHKYPC, SKE
CJIiJT BBaKaTHU 3alpOILICHHSIM POOUTH MPOMO3UIII0 HIOAO YKJIAAEHHS JOTOBOPY, IO
nepeaye crazaii ohepTH; HaATOMICTh 0(DEPTOI0 BBAXKATUMETHCS MPOMO3HUIIIST YIYACHUKIB
BIJIKpUTUX TOPTiB YKJIACTH JIOTOBIP Ha OCHOBI MPHUMIPHOTO HA MEBHUX BH3HAYCHHUX
HUMH YMOBaX.

BuokpemsieHO 0COOMMBOCTI BHUKOHAHHS IIMBLIBHO-IIPABOBHX JOTOBOPIB,
YKJIaJeHUX Ha OCHOBI npuMipHuX. Crienndika BUKOHAHHS JOTOBOPY, YKIIAJIEHOTO Ha
OCHOBI IPUMIPHOTO, MOSICHIOETHCS: 1) crierudikoro chep 3acToOCyBaHHS THX UM 1HIITUX
JOTOBIPHUX KOHCTPYKI[IM; 2) IpEeBaJIOBaHHAM Yy HHUX MyOIIYHOIO 1HTEpecy Ta
HEOOX1/THICTIO MOT0 3a0e3eueHHs; 3) HaJaHHIM MOCIYT 3HAYHOMY KOJTy CIIO)KMBAYiB
(30kpeMa, THUX TMOCHYI, CYO’€KTH HaJaHHS SKUX BOJOAIOTh MOHOIIOJIBHUM
CTAaHOBWIIIEM Ha puUHKY). @DOpMyBaHHS MOIYCy BHUKOHAHHS JOTOBOPIB, IO
YKJIQIal0ThCSl HA OCHOBI MPUMIPHUX, JI0 SIKOTO BIJHOCHUMO MPEAMET, CTPOKH, CIOCiO
BUKOHAHHS JIOTOBIPHUX 3000B’s13aHb, [IpaBa Ta 000B’A3KH CTOPIH TOLIO, 31HCHIOETHCS
He Oe3MocepeHbO CTOPOHAMHU JIOTOBIPHOTO 3000B’s3aHHA, a JEP>KaBOK B 0CO01
OprasiB, yIOBHOBXEHHUX PO3POOJIATH 1 3aTBEPKYBATH MPUMIPHI IOTOBOPU Y THUX YU
1HIMX cepax CyCnUTbHUX BITHOCHUH.

3po6iieH0 BUCHOBOK, IO HA €Talll YKJIAJIeHHS IUBLILHO-TIPABOBOTO JIOTOBOPY
3MiHa YMOB IIPUMIPHOTO JIOTOBOPY, 3aTBEPIXKEHOTO CY0’ €KTOM BJIaIHUX TTIOBHOBAXKEHb,
€ MOXKJIMBOIO 32 HAsIBHOCTI B3a€EMHO1 3TOJIM HA II€ TMOTEHI[IHHUX CTOPIH JOTOBOpY. Y
BUMAAKY BIJCYTHOCTI Takoi 3rofy MOBHHHI 3aCTOCOBYBATHCS YMOBHM MPUMIPHOTO
JIOTOBOPY B PeIaKiiii, 3aTBEP/XKEH1M BIMOBIIHUM HOpMAaTUBHUM akToM. Kpim Toro, 3
ypaxyBaHHSIM 3MicTy a03. 2 4. 3 cT. 6 11K Ykpainu 3miHa yMOB IPUMIPHOTO JJOTOBOPY
JIOMTYCKA€EThCS 3a BIJICYTHOCTI Y HOpPMaxX YWMHHOTO 3aKOHOJABCTBA BKa3IBOK Ha iX
HE3MIHIOBaHMI XapakTep. BcraHoBieHO, 10 y BUIAKY, SKIIO JOTOBIp YKJIaIEHO Ha

OCHOBI MPUMIPHOTO, 32 3araJIbHUM TTPABUIIOM, CTOPOHH BIPaBl CKOPUTYBATH YC1 YMOBU



MPUMIPHOTO JOTOBOpPY a00 AOMOBHUTH HOTO 3MICT HOBHMH, SKIIO Y TMOJOXKEHHSIX
YIHHOTO 3aKOHO/IaBCTBA BiJICYTHI BKa31BKM Ha X HE3MIHIOBAaHUI XapakTep.

Ha ocHoOB1 3po0jeHrnX BHUCHOBKIB C(HOPMYIBLOBAHO IPaKTHUUHI pPEeKOMEHaIli
10710 YIOCKOHAJICHHS AIF0UY0TO 3aKOHO/IaBCTBA 1 CYI0OBOI MPAKTUKH Y chepl yKIaAeHHs
Ta BUKOHAHHS ITUBIILHO-IIPABOBUX JOTOBOPIB HA OCHOBI MPUMIPHUX.

Knrouosi cnosa: norosip, npuMipHUil TOTOBIpP, TUTIOBUH TOTOBIpP, TUIIOBI YMOBH,
CTaHJapTHI YMOBH, YKIIQJCHHS JOTOBOPY, BHKOHAHHS JIOTOBOpY, 3MiHa JOTOBODY,
pO3ipBaHHSA JOTOBOPY, MPUIIMHEHHS JOTOBOPY, HEIIHCHICTH TOTOBOpPY, MPaBOYMH,

JOTOBIpHE 3000B’sI3aHHS, KPETUTOP, OOPKHHUK.

SUMMARY

Abramchuk D. V. An exemplary contract in the civil law of Ukraine. — Qualifying
scientific work on manuscript rights.

Dissertation for the Doctor of Philosophy degree in specialty 081 Law. — West
Ukrainian National University, Ternopil, 2023.

The qualifying scientific work is a complex scientific study of the construction of
an exemplary contract for the purpose of legal regulation of contractual relations in
various spheres of civil circulation. The qualifying scientific work consists of three
sections, divided into seven subsections, in which the examination of issues begins
with the clarification of the historical stages of the formation and development of civil
legislation regarding the legal consolidation of the structure of the exemplary contract
in Ukraine and ends with the establishment of the features of its use in concluding,
executing, changing and termination of civil law contracts.

In the first section «Prerequisites for the formation of an exemplary contract in
Ukraine and abroady the historical aspects of the formation and development of the
design of an exemplary contract in Ukraine are clarified, the international legal
experience of its use in the regulation of private law relations is analyzed. Six periods
of formation and development of this contractual structure are distinguished, which are
characterized by certain features determined by the specifics of one or another
historical period and legislative approaches to the legal regulation of contractual

relations. It was found that the first prototypes of exemplary contracts appeared in the



pre-classical period of the development of Roman law and were characterized by an
imperative approach to the formulation of the content of civil law contracts and the
lack of freedom of choice by potential counterparties of its terms. At the same time,
taking into account the contemporary need for clear and mandatory compliance with
the letter of the law in terms of setting out the terms of strict law contracts, they were
typical rather than exemplary in the modern understanding of these concepts. A similar
approach to standardizing the provisions of the exemplary contract has been preserved
even today, taking into account the influence of the subjects of power on the process
of the will of the parties to the contract in the formation of the terms of the contract,
which, in turn, allows us to assert the limitation of one of the fundamental principles
of civil law - the principle of freedom contract

The experience of legal regulation of relations with the application of exemplary
contracts of developed EU member states is analyzed and their specificity is
highlighted, which is reflected in: 1) the creation of a detailed regulatory framework,
in particular, through the adoption of specialized laws and the establishment of relevant
provisions at the level of codification acts, for the possibility of applying the
construction of exemplary contracts by subjects of private law relations; 2) unified
understanding of the concept of exemplary contracts, which consists in perceiving them
as accession contracts, aimed at establishing a significant number of the same or
maximally similar contractual relations in content; 3) minimization of state
intervention in the sphere of legal relations mediated by exemplary contracts, which is
ensured by assigning the role of their developers directly to participants in civil legal
relations, and not to subjects of power; 4) creation of sufficient guarantees for the
protection of the rights of the economically weaker party in the contract by establishing
anumber of requirements for the formulation and publication of the terms of exemplary
contracts under the threat of their nullity and imposing fines on their drafters. Based on
the analysis of the norms of the civil legislation of the European countries, it was
established that in the law of the European countries, the concept of an exemplary
contract in the sense in which it is fixed in Part 4 of Art. 179 of the Commercial Code
of Ukraine, is not used; on the contrary, it is quite similar to the concept of the accession

agreement, enshrined in Part 1 of Art. 634 of the Civil Code of Ukraine.



The experience of legal regulation of relations with the application of exemplary
contracts of some countries of the post-Soviet space was analyzed and four main
directions of consolidation of the design of model (typical, exemplary) contracts in
their legislation were identified: 1) consolidation at the legislative level of
constructions of both typical and exemplary contracts (Moldova); 2) enshrining at the
legislative level only the design of exemplary contracts (Armenia, Uzbekistan); 3)
enshrining at the legislative level only the design of typical contracts (Lithuania); 4)
non-consolidation at the legislative level of constructions of typical and exemplary
contracts (Georgia, Azerbaijan).

In the second section « Concept and legal characteristics of a model contracty the
author's definition of the concept of an exemplary contract is proposed, its legal
characteristics and demarcation from the design of a typical contract are carried out.
An attempt was made to pose and solve the scientific problem of establishing the true
legal nature of the exemplary contract. It was established that the existing scientific
and practical problem is caused by two key factors: 1) the declaration of the advisory
nature of the exemplary contract and, accordingly, its convergence with the category
of civil law contract; 2) simultaneous granting of an exemplary contract, along with a
recommendation, also a mandatory character, which, in turn, blurs the boundaries
between the categories «typical contract» and «exemplary contract» and gives the latter
the characteristics of a specific normative legal act, which traditionally in in civil
studies, it 1s considered a typical rather than an exemplary contract. It is argued that the
key factor in the possibility or impossibility of qualifying a exemplary contract as a
normative act is not its recommendatory nature, but rather its actual focus on an
undefined circle of persons who could potentially regulate contractual relations by
applying the content of one or another exemplary contract recommended by a state
body authority or local self-government body. At the same time, the peculiarity of the
legal nature of the exemplary contract is reflected in the fact that, despite its advisory
nature declared in the legislative norms, the exemplary contract may also contain
mandatory, unchangeable conditions, which in any case must be agreed upon by the
parties when concluding a civil law contract exactly in the wording in which they are

approved by the governing bodies.



The content of the exemplary contract is a set of voluntary (initiative) and
mandatory conditions developed and approved by authorized state authorities and local
self-government bodies for their use by subjects of civil-law relations when concluding
contracts with a guarantee of the possibility of their adjustment, including by changing,
supplementing and/or excluding the conditions, unless otherwise provided by
regulatory and legal acts. It has been established that the process of forming the content
of an exemplary contract is characterized by a two-level structure. The primary level
of forming the content of an exemplary contract is its development and approval by a
competent subject of authority. At the second level, it refers to the formation of
contractual conditions directly by the parties using the content of the exemplary
contract developed and approved by the subjects of authority.

The author's vision of solving the scientific problem of distinguishing exemplary
and typical contracts based on the criterion of the obligation to use them is proposed.
It was established that the use of the design of a typical contract when concluding
legally defined contracts is mandatory and is accompanied by the impossibility of
making any changes to its content, except for the specification of conditions; instead,
the use of an exemplary contract by subjects of civil-law relations has a
recommendatory nature, and therefore is traditionally considered their right, not their
obligation. The key in distinguishing typical and exemplary contracts is the endowment
of the latter with a higher level of discretion compared to a typical contract and greater
opportunities for the parties to implement the principle of freedom of contract in terms
of independently agreed formation of contract terms when using an exemplary contract.

In the third section «Dynamics of legal relations arising from an exemplary
contracty, attention is focused on clarifying the procedural points of concluding civil
law contracts based on exemplary contracts, the specifics of implementation, changes,
and termination of such contracts. It has been established that the current legislation
provides for two ways of concluding a contract within the framework of the general
procedure, which can be conventionally called: a) complicated; b) simplified. The
legislative ban on concluding a contract on the basis of an exemplary, simplified
method, i.e. by exchanging letters, faxes, telegrams, telephone messages, etc., has been

criticized, especially against the background of the tendency to increase the level of



use of modern information and communication technologies in civil circulation. The
possibility of concluding civil-law contracts on the basis of exemplary ones in
electronic form as a single document signed by the parties is substantiated. It has been
established the possibility of concluding civil law contracts on the basis of exemplary
ones not only in general, but also in a special manner on a competitive basis, which is
caused primarily by the participation in such contractual legal relations of subjects of
power and the need to ensure public interests. A feature of the process of concluding a
contract based on an exemplary one in a competitive way is an announcement by the
auction organizer (customer) about the competition, which should be considered an
invitation to make an offer for the conclusion of the contract, which precedes the stage
of the offer; instead, an offer will be considered an offer in open tenders to conclude a
contract based on an exemplary contract on certain conditions determined by them.

Peculiarities of the execution of civil law contracts concluded on the basis of
exemplary ones are highlighted. The specifics of the performance of a contract
concluded on the basis of an exemplary one are explained by: 1) the specifics of the
areas of application of certain contractual constructions; 2) the predominance of public
interest in them and the need to ensure it; 3) provision of services to a significant
number of consumers (in particular, those services whose providers have a monopoly
position on the market). The formation of the mode of performance of contracts
concluded on the basis of exemplary ones, which includes the subject matter, terms,
method of performance of contractual obligations, rights and obligations of the parties,
etc., is carried out not directly by the parties to the contractual obligation, but by the
state in the form of bodies authorized to develop and approve exemplary contracts in
certain spheres of public relations.

It was concluded that at the stage of concluding a civil law contract, changing the
terms of the exemplary contract approved by the subject of authority is possible with
the mutual consent of the potential parties to the contract. In the absence of such
consent, the terms of the exemplary contract shall be applied in the version approved
by the relevant regulatory act. In addition, taking into account the content of para. 2
Part 3 of Art. 6 of the Civil Code of Ukraine, a change in the terms of an exemplary

contract is allowed in the absence of indications of their unalterable nature in the norms



of the current legislation. It is established that if the contract is concluded on the basis
of an exemplary, as a general rule, the parties have the right to adjust all the conditions
of the exemplary contract or supplement its content with new ones, if there are no
indications of their unalterable nature in the provisions of the current legislation.

On the basis of the conclusions drawn, practical recommendations were
formulated for the improvement of the current legislation and judicial practice in the
field of conclusion and execution of civil law contracts on the basis of exemplary ones.

Keywords: contract, exemplary contract, typical contract, typical terms and
conditions, standard terms and conditions, conclusion of a contract, performance of a
contract, amendment of a contract, cancel of a contract, termination of a contract,

invalidity of a contract, transaction, contractual obligation, creditor, debtor.
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